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COMMUNICATION FROM THE COMMISSION
on the creation of a Forum for discussing EU justice policies and practice

INTRODUCTION

In 2004, the European Council adopted the Hague Programme on strengthening
freedom, security and justice in the European Union' and called for the establishment
of " a system providing for objective and impartial evaluation of the implementation
of the EU policies in the field of justice while fully respecting the independence of
the judiciary". This was endorsed by a European Parliament recommendation in
February 2005°. The Action Plan implementing the Hague Programme’ noted that
this would reinforce mutual trust.

A dialogue with interested parties is needed at all stages of justice policy design and
implementation in order to review how to improve judicial co-operation and promote
the European area of justice, to decide what measures should be adopted, to assess
whether instruments adopted are correctly transposed and implemented and whether
they are used appropriately and achieving their objective. More generally, we need to
know whether the European area of justice is operating efficiently and if those using
and working in it are satisfied.

The Commission intends to establish a Justice Forum ("the Forum") providing a
permanent mechanism for consulting stakeholders, receiving feedback and reviewing
EU justice policies and practice transparently and objectively. The Forum will take
account of treaty-based differences in policies in civil and criminal matters. It will
have two main spheres of activity, (1) to provide the Commission with specialist
views on EU justice policy and legislation, and (2) to promote mutual trust between
EU justice systems by improving mutual understanding of them.

An open dialogue between all actors in the justice systems throughout the EU will
foster mutual trust in various ways. It will have an impact on the citizen who will be
better able to accept and respect the EU justice system if he understands how and
why it operates at the domestic level. There must be trust at the political level as EU
instruments are to be implemented through national legislation. Finally, not only
citizens, but also practitioners, in particular judges, need to understand and accept
them and therefore must be personally convinced of the need for them and of their
effectiveness. Lack of confidence at any of these levels means the system will not
function properly.

All EU citizens are entitled to expect high quality justice everywhere within its
borders. This is all the more important since the 1999 Tampere European Council
proclaimed that the principle of mutual recognition would be the "cornerstone of the
area of freedom, security and justice". Thus judicial decisions are to circulate freely
within the EU rapidly without traditional checks and safeguards. However, mutual
recognition can only operate if there is trust between Member States. The Hague
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Recommendation of the European Parliament to the Council on the quality of criminal justice and the
harmonisation of criminal law in the Member States: A6-0036/2005.
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Programme stated that quality of justice is a key factor in strengthening mutual trust:
"In an enlarged European Union, mutual confidence shall be based on the certainty
that all European citizens have access to a judicial system meeting high standards of
quality".

A regular dialogue about policies and practice in the area of justice is of the utmost
importance, not only to strengthen mutual trust, improve mutual recognition and
access to justice, but also more generally for the proper operation of society in the
wider context. One aspect to be considered is the economic impact of a healthy
justice system. The Lisbon Strategy4 aims for a vibrant European economy. There is
a link between good justice systems and dynamic economies. A reliable judicial
climate is an asset in today's global competitive environment and the EU must match
the efforts of the Member States in this regard.

In June 2006, the Commission adopted a Communication on Evaluation of EU
policies on Freedom, Security and Justice’ ("the June 2006 Communication"). The
Forum’s activities will dovetail with the mechanism established by the June 2006
Communication by complementing the gathering of information/stakeholder
consultation, reporting and in-depth evaluation phases.

In September 2006, the Commission hosted an experts' meeting to assess strength of
support for the Forum. Feedback suggested that stakeholders welcome the initiative
and agree with the Commission that a Justice Forum will serve to promote mutual
trust on several levels. Practitioners and other experts considered it appropriate that
their views, experience and expertise be taken into account in the course of
designing, adopting and implementing EU legislation.

THE AIMS OF THE FORUM
What is needed?

Currently, there is no regular dialogue or established channel of communication
between EU authorities and practitioners to discuss either the rationale behind a
proposal for legislation or the impact of adopted instruments on the way judicial
cooperation functions on a day-to-day basis. Instruments adopted need to be assessed
from the point of view of their effect on national systems.

Practitioners who will come into contact and work with EU measures should have an
input at an early stage. Once the measure is adopted, the extent to which it is used,
whether it meets the objectives for which it was designed and the cost engendered in
order to achieve the goal, including any unforeseen and unintended consequences,
should be examined.

The Forum's main aims will be to improve policy-making in the areas of civil and
criminal justice by providing a permanent platform for dialogue with stakeholders
and reviewing implementation of instruments in force and contributing to greater
mutual trust at the European level.

During the European Council in Lisbon (23/24 March 2000), Heads of State/Government launched the
Lisbon Strategy aiming to make the EU the most competitive economy in the world and to achieve full
employment by 2010.
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Contribution to the ex ante evaluation phase

To date, the EU's policy orientations and legislative programme have been drawn up
largely without input from practitioners in the initial phase. Where there has been
time to present a Green Paper before drafting a proposal, the input from practitioners
at that stage has been useful. The Forum will provide an opportunity for a dialogue at
the policy design stage. Additionally, the Commission is committed to a system of
Extended Impact Assessment (including an examination of any impact on
fundamental rights) prior to adopting a proposal. The Forum's practical expertise will
be used to assist in the preparation of Extended Impact Assessments.

Reviewing the legal and practical implementation of instruments

Most instruments adopted in the area of criminal and civil justice require the
Commission to prepare an evaluation report on their application in domestic
legislation. The Commission would be able to consult the Forum at this stage’.

Consulting the Forum will be particularly apposite as far as practical implementation
is concerned. In the civil field, implementation of instruments adopted under Title IV
is subject to the jurisdiction of the European Court of Justice (ECJ) pursuant to
Article 68 TEC. In addition to this, the monitoring mechanism under Article 226 of
the EC Treaty enables the Commission to seize the ECJ if a Member State does not
fulfil its obligations. For criminal justice, a mechanism established by a Joint Action
in 19977 for the fight against organised crime has been used for 3 evaluation rounds:
one on the practical operation of mutual legal assistance, one on anti-drug policy and
one on exchanges of law enforcement information within the Member States and
with Europol. A 4th round, on the implementation of the European Arrest Warrant,
began in 2006. The assessment is carried out by way of a questionnaire then a study
visit by teams of experts appointed by Member States, assisted by the General
Secretariat of the Council, with the Commission's involvement. The same method is
used in the peer assessment of national anti-terrorist measures set up further to the
Conclusions of the extraordinary meeting of the 20 September 2001 JHA Council®.
These evaluations lead to reports including recommendations to Member States but,
with the exception of the first report on mutual legal assistance’, they remain
confidential. Additionally, courts in the Member States that have accepted the
jurisdiction of the ECJ in criminal matters have the option of referring a case to the
ECJ for a preliminary ruling under Article 234 but this route remains limited.

The Joint Action system is a lengthy, cumbersome process which is not justified for
all instruments so some instruments are not assessed after implementation. The
Forum will offer a framework to exchange practical information on the concrete
application of instruments and thus enable a better assessment to be made of their
impact on judicial cooperation.

E.g. the Council Conclusions on the European Arrest Warrant in June 2005 called on the Commission
to consult Member States before issuing the report in order to avoid any misunderstanding of national
legislation.

By Joint Action 97/827/JHA, adopted by the Council on 5 December 1997.

Council Decision 2002/996/JHA of 28 November 2002 Establishing a Mechanism for Evaluating the
Legal Systems and Their Implementation at National Level in the Fight against Terrorism (JO L 349,
12/24/2002)

Final Report, Mutual legal assistance in criminal matters (2001/C 216/02)
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Contribution to the assessment of global impact on national judicial systems and on
the functioning of judicial cooperation of EU measures

Evaluation of the implementation of adopted instruments from both the legislative
and practical perspective is not sufficient if there is no examination of the impact of
these instruments on general policy objectives, i.e. on the functioning of the
European judicial area as a whole.

There is a need for more global examination of the impact of EU policies which
should enable criteria to be drawn up so as to judge whether the measure has:

— achieved its specific objective (for example, the European Arrest Warrant's
objective was to simplify and expedite extradition within the EU),

— contributed to a global EU objective (e.g. facilitating and accelerating cooperation
between judicial authorities, increasing the efficiency of implementation of
judicial decisions within the EU, improving access to justice for EU citizens,
fighting organised crime and promoting mutual trust),

— had any unforeseen consequences (positive or negative),

Where appropriate, a cost-benefit analysis, taking into account financial and non-
financial criteria, could be carried out.

Contribution to a dialogue on quality of justice with a view to strengthening mutual
confidence

The Forum will provide an opportunity for discussion and dialogue about each
other's justice systems and thus promote mutual trust by improving knowledge of the
judicial systems in the EU. Representatives of national justice systems should meet
each other regularly in order to discuss these issues and to exchange and, where
appropriate, devise best practice.

In its 2005 Communication on Mutual Recognition and the strengthening of mutual
trust within the EU'’, the Commission described how it intended to promote mutual
trust by way of a series of flanking measures (reinforcing evaluation mechanisms,
promoting networking among justice practitioners and developing judicial training).
The Forum will play a part in the first two of these activities, and may have some
impact on the third. Bringing practitioners into contact with each other has been
shown to promote mutual trust. These flanking measures lead to a better
understanding not only of EU measures, but also of national systems. For example,
in the context of the Exchange Programme for Judicial Authorities'', contacts
developed between practitioners which facilitate judicial cooperation in concrete
cases and enable practitioners to identify good court practices (e.g. in relation to
court management, deadlines or victim support) and to improve their own practice as
a result. Such activities should be used in a more systematic way so as to amplify
their effect. In the civil field Council Regulation (EC) N° 1206/2001 on co-operation
between the courts of Member States in the taking of evidence is another important
step forward in strengthening mutual trust between judicial authorities. The European
Judicial Network in civil and commercial matters plays an important role in
promoting exchange of good practice.
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